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Expert Insights: Chubb
Excess Casualty’s Liability

Market Analysis

his Expert Insights edition focuses

on recent developments in West

Virginia law. Specifically, the
Fourth Circuit Court of Appeals recently
reversed a West Virginia District Court’s
decision overturning a statute designed to
protect consumers from false information
in attorney advertisements regarding
potential claims relating to medical
devices and medication usage. The law
prohibits ads billed as “consumer medical
alerts”, “health alerts”, “public service health
announcements,” or “substantially similar
phrasing.” It also requires that any ads
regarding drugs or medical devices include
the following warning:

It must also be disclosed that “the subject
of the legal advertisement remains
approved by the U.S. Food and Drug
Administration, unless the product has

been recalled or withdrawn.” The law,
entitled the “Prevention of Deceptive
Lawsuit Advertising and Solicitation
Practices Regarding the Use of
Medications Act” was passed in 2020.

In Recht v. Morrissey, — F.4th -, 2022

WL 1233240 (4th Cir. Apr. 27, 2022)
several plaintiffs challenged the law in

the Northern District of West Virginia,
arguing the law unfairly infringed on

the First Amendment and the public’s
right to receive or communicate truthful
information concerning prescription drugs
and medical devices that have harmed
other consumers.

The District Court judge John Preston
Bailey agreed with Plaintiffs, finding

the statute unfairly burdened protected
advertising speech, and enjoined the
statute in May 2021. West Virginia Attorney
General Patrick Morrisey appealed to the
Fourth Circuit arguing the police power

of the State allowed it to safeguard the
health and safety of its citizens. The
Fourth Circuit, siding with Morrisey, stated
that West Virginia’s duty to its citizens

extended to ensuring that over-the-top,
doomsday ads did not scare consumers

to the point that they would avoid using
prescribed medications without consulting
their healthcare providers.

In particular, the Fourth Circuit’s Order
states “..all West Virginia requires is that
attorneys truthfully present themselves
as attorneys. The Act’s prohibitions and
disclosures work together to accomplish
this end — and to protect the health of
West Virginia citizens who may be misled
into thinking that attorneys are reliable
sources of medical advice.” The plaintiffs
submitted a petition for an en banc
rehearing in early May, but there is no
indication of whether the Fourth Circuit
will grant that request.

Update:

On May 13, Georgia’s governor, Brian Kemp,
signed the apportionment bill (HB 961)

into law. The new law restores the right to
apportion fault to non-parties in cases brought
against only one defendant, but it applies to all
cases filed on and after May 14, 2022.
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Chubb is the marketing name used to refer to subsidiaries of Chubb Limited providing insurance and related services. For a list of these subsidiaries, please visit our website at www.chubb.com. Insurance
provided by ACE American Insurance Company and its U.S. based Chubb underwriting company affiliates. All products may not be available in all states. Surplus lines insurance sold only through licensed
surplus lines producers. Chubb, 202 Hall’s Mill Road, Whitehouse Station, NJ 08889-1600.

The information contained in this document is intended for general informational purposes only and is not intended to provide legal or other expert advice. You should consult knowledgeable legal counsel or
other knowledgeable experts as to any legal or technical questions you may have. Neither Chubb nor its employees or agents shall be liable for the use of any information or statements made or contained in
any information provided herein. This document contains links to third-party Web sites solely for informational purposes and as a convenience to readers and not as an endorsement by Chubb of the entities
referenced or the contents on such third-party Web sites. Chubb is not responsible for the content of linked third-party sites and does not make any representations regarding the content or accuracy of
materials on such linked Web sites. The opinions and positions expressed in this report are the authors’ own and not necessarily those of Chubb.

Cozen O’Connor

Ranked among the top 100 law firms in the country, Cozen O’Connor has more than 775 attorneys in 30 cities across two continents. We are a full-service firm with nationally recognized practices in
litigation, business law, and government relations, and our attorneys have experience operating in all sectors of the economy. Our diverse client list includes global Fortune 500 companies, middle-market
firms poised for growth, ambitious startups, and high-profile individuals.
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